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PETITIONERS’ COMMENTS ON PROPOSEDFIRST NOTICE RULE

PetitionersEnvironmentalLaw andPolicyCenteroftheMidwest, Illinois Chapter

oftheSierraClubandPrairieRiversNetwork(collectively“Petitioners”)arepleasedthat

theBoardthroughits OpinionandOrderof September4, 2003(“First NoticeOrder”)

hasseenfit to adoptanumberofproposalsthatwill substantiallyimproveIllinois

NPDESpermittingproceduresandpermits.Petitionersin thesecommentson theFirst

NoticeOrderwill not rearguebroadlymattersthatweredebatedprior to theFirstNotice

Order.Instead,thesecommentswill focuson fourmattersthat areraisedby thetestimony

givenin theNovember19, 2003hearingin this proceeding.

First, testimonygivenin theNovember19, 2003hearingmadeclearthatone

matternot resolvedby theBoard’sFirst Notice Orderreallyshouldbeaddressedin this

proceeding.As discussedbelow, theBoardshouldclarify that IEPAhastheauthorityto

reopenapermitproceedingto receivefurtherpublic commentifIEPA believesthat a

betterdecisionmaybemadeif it reopensthe.record.Petitionersoffer languageto

accomplishthis resultto beaddedby theBoardto 309.120.
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As to two provisions,representativesoftheregulatedcommunityduringthe

November19 hearingsuggestedchangesto theFirstNoticeOrderwith which Petitioners

agree.Thesechangesaredeleting309.120(a)(4) and addingasentenceto 309.143(a)of

theproposedFirstNoticeOrder.

Thechangesasto 309.120andthechangeasto 309.143(a)Petitionersnow

proposeareattachedasPetitioners’ProposedFinal RulesChanges.

Finally, thereweresuggestionsduringtheNovember19 hearingby various

partiesthat theBoarderredin requiringin proposed309.113(a)(5)thattherebea

summaryofproposedpermitchangesin fact sheetsasto reissuedpermits.Petitioners

believethattheBoarddid not errand 309.113(a)(5)shouldbeadoptedasprovidedin the

First NoticeOrder.

I. The Board should adopt languagemaking clearthat the
Agencyhasdiscretion to reopen the public comment period.

Testimonygivenin theNovember19 hearingmakesclearthatthereis avery

importantproceduralmatter,that.is not clearin theexistingrules,thattheBoardshould

resolve.On a criticalproceduralpointthatwill undoubtedlyeventuallyarisein apermit

proceeding,IEPAandmembersoftheregulatedcommunityarenot in accord.IEPA

believesthat it hasauthorityto reopena proceedingfor furtherpublic commentaftera

permithearingbut it is apparentthatthis is notclearin the eyesoftheregulated

community.

TobyFrevert,thewitnessfortheAgency,testifiedasfollows:

Q: DoestheAgencybelievethatgiventheBlack
BeautydecisionthattheAgencymayreopenthepublic
commentperiod ... to receivefurthercommentsif it
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believesthatfurthersubmissionsmayassisttheAgencyto
reachanappropriatedecision?

Mr. Frevert:If I understandyour.questionright, you
areaskingif webelievewehavethe authorityto extendthe
public commentto asecondnoticeperiodandpotentially
evenasecondroundofhearing?

Q: Right nowwehaveSection[120 in theFirst
NoticeOrder]andit providescircumstancesin which the
Agencyshallallowwrittencommentsundercertain
circumstances.My questionis justwhethertheAgency
feelswhetherit nowhasauthoritythat it mayreopenthe
recordforpublic commentfollowing ahearingif it feelsit
is necessary.

Mr. Frevert:Yes,I believewedo. (Tr. 14-15)

Laterin theNovember19 hearing,thequestionwasposedto thewitnessfor the

Illinois EnvironmentalRegulatoryGroup (“IERG”), KatherineHodge,whethershe

believesthattheAgencymayreopenarecordto receivefurthertestimony:

Q: I askedTobywhetherornothebelievedthe
Agencyhadauthorityto reopenthehearing— this is not
shall,but mayreopenthecommentperiodafterthehearing
if it believesit’s necessary.My questionto IERGis: Do
you agreethat theAgencyhasthat authority?

Ms. Hodge:We haveheardtheAgency’stestimony.
We wouldprobablyreserveon this until thewritten
commentbecausei personallycan’t answerthat. I don’t
know whethertheyhavetheauthority.Wewill addressthat
in ourcomment.(Tr. 37-8)

Petitionersareeagerto learn]ERG’s answerto this question,but it reallydoesnot

matterwhatIERGnowwrites. If theattorneywho maywell be theleadingauthorityon

theIllinois EnvironmentalProtectionAct andtheBoardrulescaimotpersonallyanswer

whethertheAgencycanreopentherecordto receivefurtherpublic commentaftera

hearing,theBoardreallyshouldclarify thematter. Evenif IERGin its writtencomments
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agreeswith Mr. FrevertthattheAgencydoeshaveauthorityto reopenthecommentto

receivefurthertestimony,weall know with moralcertaintythatsomepermitapplicantin

.thefuture, whosepermitwasaffectedby theAgencydecidingto reopentherecord,will

not seemattersthat way.’

It is clearthat theAgencyshouldhavediscretionto reopentheperiodforpublic

• commentif it believesthat suchfurthercommentwill improveits decision-making.Facts

maybe learnedduring thecommentperiodaboutthepresenceof drinkingwateror

recreationalusesofareceivingwater,endangeredspeciesorothermattersthatmay

requirethatapermit be reconsideredby theAgencyin anewlight. TheAgencybelieves

it is entitledto go to thepermit applicant,evenafterthecloseofthecommentperiod,to

learnfactsnecessaryto addressfactsraisedduringthecommentprocess.(Frevert

Testimony,November19, 2003,Tr. 22-23).TheAgencycertainlyshouldalsobe

allowedto seekinformationfrom thepublic, asit now believesQerhapserroneously)that

it cando. (Ibid.)

Accordingly,Petitionersreassertthat languagethatmakesclearthattheAgency

hasauthorityto reopenthepublic recordshouldbeaddedto therules.Petitionerspropose

anew Section309.120(b)thatstatessimply:

TheAgencymayreopenthepublic commentperiodto
receivefurthercommentsif it believes.that further
submissionsmayassisttheAgencyto teachand
appropriatedecision.2

Thisproposednewprovisionwouldnot givetheAgencyanyauthoritythat it does

not believethat it alreadyhas.Thenewprovisionwould serveto eliminateabig dispute

‘Suchadisgruntledpermitapplicantwouldhavea strongargumentbasedontheBlackBeautydecision
whichindicatesthat the Agencydoesnothaveauthorityto reopentherecordunlesstheBoardgives it such
authoritythrougha changein therules.SeePetitioners’ PostHearingComments,filed 6-13-03,pp.5-7, 19.

4



justwaiting to happen.Thelanguageis setforth in Petitioners’ProposedFinal Rule

Changesthatis attachedto thesecomments.

II. The Board should make the changessuggestedduring the
hearing to Sections309. 120(a)(4)and 309.143(a).

Two matterswerebroughtup duringtheNovember19 hearingon which there

wasconsensusthat minorrevisionsto theFirst NoticeOrderareappropriate.

TherewasconsiderablediscussionduringtheNovember19 hearingofthe

probableeffect ofproposed309.120(a)(4).Petitionersbelievethat aconsensuswas

reachedthat309.120(a)(4)addsconfusion.TheAgencyshouldorderthecommentperiod

reopenedif the answerto anyofthequestionsposedby 309.120(a)(1), (2)or (3) is

“yes”, but a “yes” answerto thequestionposedby 309.120(a)(4)is not determinative.

(Mr. SanjaySofat,November19 Tr.39-40).Thus,it is bestto simplydelete(a)(4).

ThelanguageofSection309.143(a)oftheFirst NoticeOrderis takendirectly

from agoverningfederalregulation,40CFR 122.44(d)(1)(i).During theNovember19

hearing,Ms. Hodgetestifiedthat an additionalsentenceofthat regulation,40 CFR

1 22.44(d)(1)(ii),shouldbeaddedto theIllinois rules(Tr. 11-12).Petitionersagreeand

thesentenceERG proposesto addis containedin Petitioners’ProposedFinalRules

Changes.

III. The Board should not changeProposedSection309.113.

With oneexception,PetitionersandtheAgencyagreedon theinformationthat

shouldbeaddedto thefact sheets.Thedifferenceofopinionrelatedto 309.113(5)asto

2 Currentprovisions309.120(b) and(c) would bere-letteredto accommodatethenew
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whichtheAgencydid not agreethat it shouldsummarizeanychangesin reissued

permits. TheBoardagreedwith Petitionerson this issuein its FirstNoticeOrder.

At theNovember19, 2003hearing,variouspartiesattemptedto portraythe

Board’sdecisionon thispoint asamonumentalimpositionon theAgency.It is not.

TheAgencyalreadyasto proposedpermitmodificationsgenerallydescribesin a

fewsentenceswhatmodificationsarebeingproposed(seee.g.Ex. A). No onehas

suggestedthatprovidingsuchadescriptionasto modificationsis bankruptingthe

Agency. Actually, providingsuchadescriptionis probablysavingtheAgencymoney

becausemembersofthepublic arenot gettingexcitedaboutthingsthat it is not proposed

to changeandarenotmakingphonecalls,Freedom.ofInformationAct requests,or

hearingrequestsaboutmattersthat arenotat issue.

While it is truethattheoreticallythewholeNPDESpermit shouldbe reconsidered

asto areissuedpermit,no oneclaimsthat typically manyofthepermit limits or

conditionsactuallychangeon areissuedpermit.3In virtually all casesin which apermit

is reissuedit will be no moredifficult to describethechangesfrom theold permitthan it

is in thecaseofmodifications.In therarecasein which largeportionsofthenewpermit

aredifferentfrom thepriorpermit, theAgencycansimplysayin its “summary” that the

muchofthepermithasbeenchangedandthatmembersof thepublic interestedin the

changesshouldcarefullycomparetheproposedpermitwith theold permit.

While it maybealittle moretroublefor theAgencyto addacouplesentencesto

This is unfortunate.TheCleanWaterAct establishedas anationalgoal theeliminationof all discharges
by 1985.33 U.S.C.§1251(a)(l).WhentheAct wasenactedin 1972, it was expectedthatNationalPollutant
DischargeElimination Systempermitswould only beissueduntil technologywasdevelopedto eliminate
dischargesandNPDESdischargelimits wouldbe tightenedovertimeuntil therewereno discharges.
Rodgers,Jr.,W.H. EnvironmentalLaw, SecondEdition (1994)pp.361-62.
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thefact sheeton areissuedpermitthat generallydescribesthechangesfrom the

old permit,this informationis veryusefulto thepublic.4Theonlyothergoodwayto

trackchangesis to file aFreedomofInformationAct requeston theAgencyto getthe

old permit andthencomparethedraftpermitwith theold permitline by line.

Further,while theredoesnotseemanyscientificmannerto weigh therelative

costs,webelievethatit will ,savetheAgencyresourcesin the longrun to includethis

informationin factsheetson changesto reissuedpermits. It doesnot takemanyinstances

ofmembersofthepublic gettingconfusedand,asaresult,requestingdocumentsor

hearingsasto permitsfor whichnochangeis proposedto outweighwhateversavings

mayarisefrom not havingto adda fewsentenceson changesto the fact sheets.

CONCLUSION

TheBoardshouldreviseSections309.120and309.143(a)asproposedin

Petitioners’ProposedFinal RulesChangesandshouldnotmakeanyotherchangesto the

FirstNoticeOrder.

Respectfullysubmitted,

Albert F. E inger
Counselfor PetitionersELPC,Prairie
RiversNetworkandSierra Club

EnvironmentalLaw andPolicyCenter
35 E. WackerDr.Suite1300
Chicago,Illinois 60601-2110

January20, 2004

“Actually, membersof Petitionersoriginally assumedthatnothingchangedon a “reissued”permitand
failedin somechangesto noteimportantchanges.Wehaveno doubtthat somemembersof thepublic are
still confusedby this terminology.
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Petitioners’ ProposedFinal Rules Changes

New changesproposed or agreed to by Petitioners are indicated in bold

and italics.
Section309.120 ReopeningtheRecordto ReceiveAdditional Written Comment

a) TheAgencyshallorderthepublic commentperiodreopenedto receive
additionalwrittencommentswheretheAgencysignificantlymodifiesthedraft
permit andthefinal permitis nota logical outgrowthoftheproposeddraft
permit. In determiningif thefinal permit is alogical outgrowthofthedraft
permit,theAgencyshallconsiderthefollowing:

1) Whetherthe interestedpartiescouldnot havereasonablyanticipated
thefmal permitfrom thedraft permit~

2) Whetheranewroundofnoticeandcommentwouldprovideinterested
partiesthefirst opportunityto offer commentson theissue;or

34 Whethertheprovisionsin thefinal permitdeviatesharplyfrom the
conceptsincludedin thedraft permitorsuggestedby thecommenters
op

4) Whetherthe chan~csmadein the final permit representan attempt
bytheA~cncyto respondto suj~estionsmadeby commenters.

b) TheAgencymayreopenthepublic commentperiodto receivefurther
commentsif it believesthat further submissionsmayassisttheAgency
to reachan appropriatedecision.

th) Thepublicnoticeof anycommentperiodextendedunderthis sectionshall
identify the issuesasto whichthepublic commentperiodis being
reopened.Commentsfiled during thereopenedcommentperiodshallbe
limited to thesubstantialnewissuesthatcausedits reopening.

de) Forthenotificationpurposes,theAgencyshall follow thepublic notice
requirementsofSection309.109.
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SUBPARTA: NPDESPERMITS

Section309.143EffluentLimitations

a) Effluent limitationsmustControlall pollutantorpollutantparameters
(eitherconventional,nonconventional,or toxic pollutants)which the
Agencydeterminesareormaybedischargedat a level which will cause,
havethereasonablepotentialto cause,orcontributeto anexcursionabove
anyStatewatergualitystandard,includingStatenarrativecriteriaforwater
quality. When determiningwhethera discharj~’ecauses,hasthe
reasonablepotentialto causeor contributesto an in-streamexcursion
abovea narrative or numeric criteria within aStatewaterquality
standard,theAgencyshall useprocedureswhich accountfor existing
controlsonpoint andnonpointsourcesofpollution, the variability of
thepollutant or pollutantparameterin theeffluent, the sensitivityofthe
speciesto toxicity testing(whenevaluatingwholeeffluent toxicity), and
whereappropriate,thedilution ofthe effluentin thereceivingwater.

b) In theapplicationofeffluent standardsandlimitations,waterquality
standardsandotherapplicablerequirements,theAgencyshall,for each
permit,specifyaverageandmaximumdaily quantitativelimitations forthe
levelofpollutantsin theauthorizeddischargein termsofweight(except
pH, temperature,radiation,andany otherpollutantsnot appropriately
expressedbyweight,andexceptfor dischargeswhoseconstituentscannot
beappropriatelyexpressedbyweight). TheAgencymay,in its discretion,
in additionto specificationofdaily quantitativelimitationsby weight,
specifyotherlimitations~suchasaverageormaximumconcentration
limits, for thelevel ofpollutantsin theauthorizeddischarge.. Effluent
limitations for multiproductoperationsshallprovidefor appropriatewaste
variationsfrom suchplants. Whereascheduleof complianceis included
asaconditionin apermit,effluent limitations shallbe includedfor the
interim periodaswell asfor theperiodfollowing thefinal compliance
date. S
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NPDES Permit No. 1L0071 889

Notice No. FLR:O1 102903.bah

Public Notice Beginning Date: October 24, 2003

Public Notice Ending Date: November 24, 2003

National Pollutant Discharge Elimination System (NPDES)
Permit Program

Draft Modified NPDES Permit to Discharge into Waters of the State

Public Notice/Fact Sheet Issued By:

Illinois Environmental Protection Agency
Bureau of Water, Division of Water Pollution Control

Permit Section
1021 North GrandAvenue East

Post Office Box 19276
Springfield, Illinois 62794-9276

21 7/782-0610

Name and Address of Discharger: Name and Address of Facility:

Royster-Clark, Inc. Royster-Clark, Inc.
Post Office Box 410 1921 Old Naples Road
Meredosia, Illinois 62665 Meredosia, Illinois 62665

(Morgan County)

The Illinois Environmental Protection Agency (IEPA) has made a tentative determination to modify an NPDES permit to discharge into the
waters of thestate and has prepared a draft permit and associated fact sheet for the above named discharger. The Public Notice period
will begin and end on the dates indicated in the heading of this Public Notice/Fact Sheet. The last day comments will be received will be
on the Public Notice period ending date uuless a commentor demonstrating the need for additional time requests an extension to this
comment period and the request is granted by the IEPA. Interested persons are invited to submit written comments on the-draft permit
to the IEPA at the above address.. Commentors shall provide his or her name and address and the nature of the issues proposed to be
raised and the evidence proposed to be presented with regards to those issues. Commentors may include a request for public hearing.
Persons submitting comments and/or requests for public hearing shall also send a copy of such comments or requests to the permit
applicant. The NPDES permit and notice number(s) must appear on each comment page.

The application, engineer’s review notes including load limit calculations, Public Notice/Fact Sheet, draft permit, comments received, and
other documents are available for inspection and may be copied at the IEPA between 9:30 a.m. and 3:30 p.m. Monday through Friday when
scheduled by the interested person.

If written comments or requests indicates a significant degree of public interest in the draft permit, the permitting authority may, at its
discretion, hold a public hearing. Public notice will be given 45 days before any public hearing. Response to comments will be provided
when the final permit is issued. For further information, please call Fred Rosenblum at 217/782-0610.

The applicant is engaged in the wholesale distribution of fertilizer at an anhydrous ammonia terminal (SIC 5191). Waste water is generated
from the use of well water from an on-site deep well to generate non-contact cooling water and to perform hydrostatic testing of secondary
containment tanks with rubber bladders. Plant operation results in an average discharge of 0.72 MGD of hydrostatic test water at outfall
001 on an infrequent intermittent basis and 0.150 MGD of non-contact cooling water at outfall 002.

The following modification is proposed: Coverage of the existing discharge of non-contact cooling water as outfall 002 along with the
associated requirements. The discharge of non-contact cooling water was previously covered under General NPDES Permit No.
1LG2501 63. The Agency intends to terminate coverage under that General NPDES Permit and cover the existing discharge of non-contact
cooling water under NPDES Permit No. 1L0071889.

Exhibit A
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